BAR BULLETIN 


PUBLISHED BY THE LOS ANGELES BAR ASSOCIATION 








IN THIS ISSUE 





Editorial 

The Roll of Honor . 

The Lawyers Adopt An Army . George W. Dryer 
Good Will at Sacramento . . . . Willis Sargent 
Appellate Court Decisions 

Report of Nominating Committee 

Bureaucracy at Work 

War Time Decisions 

From One Who Knows . “Capt.” Eddie Rickenbacker 
Tell It to the F. B. I. 


The Supreme Judicial Court of Massachusetts 
George R. Farnum 





BUY 
WAR SAVINGS STAMPS 
AND BONDS 











Vol. 18 DECEMBER, 1942 





THE NEW CASE-FINDER 


FOR ALL CALIFORNIA LAWYERS 


> ae A New, Com plete 


Sc DIRECT aw REVERSE 


CALIE 
DIGEST Table of all California cases 
in McKinney’s California 
Digest System including 
1941 Parts and Federal 

cases passing on California din 

Law. virtu: 

can 1 


RECOMPILED VOL. 27 to 80 
McKINNEY'S CALIFORNIA } 


fortut 
DIGEST mean 

will o 

This new Table of Cases is do ou 
the only Direct and Reverse still a 
Table for California and in lov 
the only table of cases com- omnis 


: small 
plete in one volume. share 


Recompiled Volume 27 is available to Ps 


non-owners of McKinney’s Digest. and w 


Full information and price on request. questic 
whethe 

and or 
propria 
BANCROFT-WHITNEY COMPANY § =: 
shortco 

200 McALLISTER STREET, SAN FRANCISCO Fag 


230 WEST FIRST STREET, LOS ANGELES 
our nat 


not yet 





BAR BULLETIN 


Official Monthly Publication of Los Angeles Bar Association. Entered as second-class matter May 5, 1938, 
at the Postoffice at Los Angeles, California, under Act of March 3, 1879. 
Subscription Price $1.00 a Year; 10c a Copy 








VOL. 18 DECEMBER, 1942 No. 4 











OFFICERS 


GEORGE M. BRESLIN, President ALEXANDER MACDONALD, Secretary 

WILLIAM C. MATHES, Senior Vice-President EWELL D. MOORE, Treasurer 

HARRY J. McCLEAN, Junior Vice-President j. L. ELKINS, Executive Secretary 
Secretary’s Office: 1124 Rowan Bidg., Los Angeles. Telephone TUcker 8118 


BULLETIN BUSINESS OFFICE PHILBRICK McCOY, Editor BULLETIN EDITORIAL OFFICE 
241 EAST FOURTH STREET 1015 Spring Arcade Building 1124 Rowan Building 
TRinity 5206 Michigan 3988 TUcker 8118 








THE OLD YEAR AND THE NEW 


HE OLD YEAR which comes to a close in a few days has wrought many 


changes in the war-torn world we live in. Difficult as it is to appreciate each 
change as it is made by governmental decree or legislative enactment, it is 
virtually impossible to comprehend the total effect even of those of which we 
can read, much less of those we know not of. We are too close to the forest 
to see the trees. 


But while the year has brought armed conflict in all quarters with varying 
fortunes as the battles are waged, and the realization that the end is by no 
means in sight, it has brought with it also a remarkable demonstration of the 
will of the great majority of us to put aside personal desires and ambitions and 
do our share in the task we have undertaken. The pity of it is that there are 
still among us those relatively small minorities and individuals in high places and 
in low, who have great power and abuse it. No man nor any group of men is 
omniscient, although many believe they are. This, it would seem, has been no 
small factor in preventing the unity which must exist if we are to do our full 
share in winning the war. 


The new year holds no promise of victory, much as we should like to 
believe otherwise. On the contrary, it will be a year of greater sacrifice at home 
and with our Army and Navy. Our armed forces have shown that we need not 
question their loyalty in the broadest sense of that word. Time alone will tell 
whether we at home will match their service to our country in the thousand 
and one ways open to us. Certainly the beginning of the new year is an ap- 
propriate time for every one of us, whatever his station in life, whatever his 
stake in the future, and whatever his authority or power, to humbly confess his 
shortcomings, forget his petty jealousies and ask Divine guidance to the end that 
there may be unity of thought and purpose and action within the borders of 
our nation. Thus only can we avoid chaos and attain the victory on some day 
not yet in sight and the peace which must come at last, 
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ROLL OF HONOR 


HE first list of lawyers of Los Angeles County in the armed services of th 


nation was published in the Bar BuLLetin for June, 1941. 


Since early ip 


1942, additional names of others have been published as the information aboy 


them was received by the Association. 


As we go to press with this issue, th 


Roll of Honor contains the names of one hundred and ninety-one members of th 
Association who are serving in the Army, Navy, Marine Corps and Coast Guard 
It is fitting at the close of the first year of our active participation in the Wa, 


that we publish the complete list. 


So far as possible, the records have bee 


corrected to show the present rank and grade of each one, thus reflecting th 
many promotions occurring during the year. 


xk 


MEMBERS OF THE ASSOCIATION IN SERVICE 
(Revised to December 15, 1942) 


Allen, Walter C., Lt. (j.g.) USNR 
Andrews, Lewis M., USMC 
Baker, John William, USA 
Baker, Louis R., Ensign, USNR 
Baumen, G. Gaillard, 2nd Lt., USA 
Bautzer, Gregson, Lt. (j.g.) USNR 
3eilenson, Laurence W., Major, USA 
Jergen, Richard C., Ensign, USNR 
Bossert, Grover, USNR 
Bowers, Booth, Private, USA 
Bowman, Alfred Connor, Major, 
USA-JADG 
Bradofsky, Hyman, 2nd Lt. 
USA Air Corps 
3rannen, Barry, Lt. Com., USNR 
Briggs, Reid R., Ensign, USNR 
Bryant, George M., USA 
Burck, Gail J., Lt... USNR 
Burgess, Willard W., Private, USA 
Burris, Joseph J. Lt. (j.g.) USNR 
Chantry, Kenneth N., Lt. Com., USNR 
Chesebro, Marvin, Captain, USA 
Church, Charles H., Lt., USA Air Corps 
Clarke, Lewis L., UR, Lt., USA 
Cleves, William B., Captain, 
Army Air Force, AUS 
Conrad, Fred G., Private, USA 
Copp, Andrew J. Jr., Col., USA, JAGD 
Cormack, Joseph M., Lt. Col., 
USA, JAGD 
Crary, E. Avery, Lt. Col., USA, JAGD 
Cunningham, Thomas James, Major, USA 
Curran, Robert O., Ensign, USNR 
David, Leon Thomas, Lt. Col., USA 
Davis, Karl Lynn, Lt., USNR 
Davis, Richard E., Lt., USNR 
Dawson, John H., USA 
Denney, Albert L., Ensign, USNR 
Doherty, Emmett E., Lt., USNR 
Downing, Judd, USA 
Dubin, Joseph S., USA 
(Officers Candidate) 
Dunn, Gerold Camarillo, USA 
(Officers Candidate) 
Farner, William A., Lt.,. USNR 
Farrand, Knox, Lt. (j.g.) USNR 


Farrand, Stephen M., Lt., AUS 
Felix, Max, Major, USA 
Files, Gordon L., Ensign, USNR 
Finucane, John Francis, Lt., USNR 
Focht, James L., USNR 
Ford, Donald H., Captain, USA Air Com 
(Air Corps Basic Flying School) 
Frazer, John S., Lt. Com., USNR 
Gallagher, William R., Coxwain, 
US Coast Guard 
Gardiner, Lewis T., USA 
(Civilian Pilot Training) 
Gemmill, J. Garrison, Private, USA 
Air Corps (Officers Candidate) 
Gifford, Brooks, Lt. Com., USNR 
Gilbert, W. L., Jr., Lt.. USNR 
Gleis, Stanley N., Lt. (j.g.) USNR 
Gray, William P., Captain, USA 
Greenberg, Allan J., Private, USA 
Greenwald, Guy Preston, Jr., Ensign 
USNR 
Hall, John, Captain, USA, FA 
Hamblin, Donald W., Lt. USA Air Fore 
Hansen, Victor R., Major, USA 
Hardy, Jack W., Lt. Com., USNR 
Hardy, Rex, Major, USA 
Harris, Irving M., Lt., USA, AC 
Harris, Whitney R., Ensign, USNR 
Hazelting, Herbert, Jr., Lt.. USNR 
Hendrick, E. W., Lt. Col., USA 
Holbrook, William S., Jr., Captain, US 
Holm, Harry E., Ensign, USNR 
Horton, Joseph, Lt., US Coast Guard 
Horton, William Landon, Lt. (j.g.) 
US Coast Guard 
Hosmer, C. Craig, Ensign, USNR 
Hunter, Alfred B., Private, USA 
Hutton, John H., USA 
Jackson, George A., Captain, USA, JA@ 
Jacobs, Cassel, Lt.. USNR 
Jagels, George D., Lt.. USNR 
Janofsky, Leonard S., Lt. (j.g.) USNR 
Jebbia, Norf James, Pvt. USA 
Johnston, Frank R., Lt., USNR 
Johnston, Philip D., Lt. Com., USNR 
Jones, Berkeley F., Lt., USNR 
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Jones, Harold A., Major, Marine Corps 
Judson, Harold, Lt. Com., USNR 
Karr, Randolph, Captain, USA 
Kaufman, Leonard A., USA Air Force 
Kennedy, Eugene M., Lt., USA 
Kennedy, Thomas Hart, Captain, 

USA Air Force 
Kent, Leon E., Lt.,. USA 
Kirby, Patrick James, USA Air Force 
Knight, Arthur B., Private, USA 
Kopp, Robert E., Aviation Cadet, 

Air Force Reserve 
Kristovich, Baldo, Midshipman, USNR 
Lazarus, Ralph E., Lt. AC 

(Lemoore Army Flying School) 
Lee, Bradner W., Jt., Lt. Com., USNR 
Lehman, M. Lewis, Lt., USA 
Light, Robert Kenneth, USA 

(Officers Training School) 
Lindley, Francis H., Lt., USA Air Corps 
Littlejohns, Earl A., Private, USA 
Lloyd, Edward W., Lt., USNR 
Lovett, William W., Jr., Major 

USA Air Corps 
Lyons, William, Captain, USA 
Maddox, A. Stewart, Jr., Private, USA 
Mann, W. DeF., Major, USA 
Marr, Ned, Lt.. USNR 
Martin, James E., Captain USA Air Corps 
Martin, Walter I., Jr.. USA Air Corps 
Martin, William P., Lt. (j.g.) USNR 
Martineau, Glenn B., Lt. (j.g.) USNR 
Matthay, Lowell, Lt.. USNR 
Mazziotta, Joseph V., USA 
McCabe, Hilton H., Lt., USA Air Corps 
McCurdy, Allan Hugh, USA 
McElheney, John W., 2nd Lt., 

USA Air Force 
McGovern, Thomas H., Lt., USNR 
McLarty, Edward L., USA 

(Officers Candidate) 
McMillan, Robert A., Lt. Col., USA 
McNitt, Rollin L., Jr., Ensign, USNR 
McPharlin, Eldon V., Private, USA 
Mellinkoff, David Sidney, Lt., USA 
Meserve, J. Robert, Private, USA 
Miller, G. Randolph, Lt., USNR 
Moidel, Jacob Jay, PFC, USA 
Moore, Peyton H., Jr., Lt. (j.g.) USNR 
Moore, Prentiss, Captain, USA 
Niven, Van C., Lt. (j.g.) USNR 
O’Leary, Mark E., 2nd Lt., USA 
Olson, Milo V., Lt., USNR 
O'Neill, Francis H., USA 
Owen, Edward J., Private, USA 
Petersen, Bradner, Midshipman, USNR 
Pfaff, Roger Alton, Lt., USA 
Platt, Courtney C., Lt. (j.g.) USNR 
Preston, John W., Jr., Major, 

_US Marine Air Corps 
Quirk, Akeley Park, USA 
Rafter, Eric, USA Air Corps 

Aviation Student 


ne. £8 £2 @ 


Rhodes, Kenneth O., Lt. (j.g.) USNR 
Rickard, John T., Ensign, USNR 
Ringwald, Ralph E., Private, USA 
Roethke, William A. C., Lt., USNR 
Rogers, Joseph S., USA 
Rohkam, William, Jr., PFC, USA 
Rosen, Ralph Sadler, Lt., 

US Army Air Corps 
Rowland, John, Lt., USA Air Force 
Ryan, G. Bentley, Lt., USA Air Corps 
Ryan, Richard Frederick, Captain, USA 
Schwamb, Robert A., USA Air Corps 

(Glider Pilot Training School) 
Schwartz, Lee, PFC, USA 
Schweitzer, Harold W., Major, 

USA, JAGD 
Scully, William S., Lt. Col, USA 
Selvin, Herman F., Lt., USNR 
Sharff, Sampson, Corporal, USA 
Shattuck, Edward S., Lt. Col., USA 
Shea, John, USA (Officers Candidate) 
Shelton, Leonard Agee, Major, 

USA Air Corps 
Sherman, John M., Ensign, USNR 
Shinn, Randolph L., Ensign, USNR 
Siskel, Howard, Private, USA 
Smith, Byron O., Ensign, USNR 
Smith, William Hawes, Ensign, USNR 
Sommers, William D., Jr., Lt., USA 


Sparling, Maurice C., Commander, USNR 


Sprague, Richard W., USA 
Stanley, Charles C., Jr.. Lt. USNR 
Steiner, Harold W., Private, USA 
Stephens, Clarke Edwin, Captain, 

US Marine Corps 
Sterry, Lewis T., Ensign, USNR 
Stevens, Lawrence C., Lt. (j.g.) USNR 
Stevenson, Robert W., USNR 
Stoner, James B., Private, USA 
Sweet, Evan H., Ist Lt., 

US Marine Corps Reserve 
Sword, T. H., Ensign, USNR 
Syvertson, Arthur L., Lt., 

US Naval Air Corps 
Tappaan, Francis D., Lt. Com., USNR 
Thaxton, Robert C., Lt. Col., USMC 
Thompson, H. Benjamin, USA 
Tiday, Ronald L., Ensign, USNR 
Tierman, I. Victor, Private, USA 
Tuthill, Arch R., Lt. (j.g.) USNR 
Varni, John Joseph, USNR 
Ward, Shirley C., Jr., Lt.,. USNR 
Webster, Martin H., Private, USA 
White, Arthur E., US Army Air Force 
Whitney, George H., Lt. (j.g.) USNR 
Wilson, Emmet H., Jr., Lt., USNR 
Winch, Charles, Private, USA 
Wolf, Eliot F., Private, USA 
Wood, Carleton B., Lt., USNR 
Wood, L. Robert, Lt. (j.g.) USNR 
Wright, Arthur Jr., Lt., 

USA Air Corps (Basic Flying School) 
Wynn, Carol G., Lt., USNR 
Yeamans, Richard K., USNR 
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THE LAWYERS ADOPT AN ARMY 
By George W. Dryer, of the Los Angeles Bar* 


i. lawyers of Southern California may be surprised to learn that they have 
been and are foster parents to 32,000 children. That is quite an army of 
young people who have had the deep and friendly interest of the members of the 
Bar during the past twenty-five years. While this army has marched with ban. 
ners of courage flying, its progress has been impeded by the fact that in the 
beginning all of the members of it were crippled. That host constitutes the 
stream of handicapped children, on crutches, in casts, in wheelchairs, lame, and 
with twisted bodies, who have gone through the doors of the Orthopaedic Hos- 
pital since they were opened. Not less than sixty percent of these youngsters 
have become self-supporting citizens. All of them have been helped as much as 
is possible by the application of the most modern scientific methods, in some of 
which the institution has pioneered. 

Los Angeles Orthopaedic Foundation was incorporated in January 1918 
Its function has been to own and administer all of the assets, while Orthopaedic 
Hospital, a corporation, formed a little later, is the operating unit. The officers 
and directors of both are identical. 

From its inception, this work of correcting deformities of crippled children 
has had warm and effective support from the lawyers. This is no doubt due to 
the fact that the affairs of the Hospital and of the Foundation have been managed 
and supervised by a group of men, many of them lawyers, who have given unstint- 
ingly of their time and thought to the conduct of the business, professional and 
educational activities of the organization. Attorneys like good administration, 
and that, coupled with the tremendous appeal of the helpless, crippled child, seems 
to have caused the Bar to take the Orthopaedic Hospital to its collective, generous 
heart. The evidence of this lies in the fact that many of the profession have 
found a thrill of satisfaction, not only in making direct contributions themselves, 
but also in having advised the inclusion in wills and trusts of gifts to this favorite 
charity. In so doing, they have given substantial assistance to crippled children 
and at the same time have been able to aid their clients by pointing outa 
charitable agency to which donations and bequests could be made with the know- 
edge that they would be wisely administered for the purposes for which they 
were intended, without regard to the creed or race of the beneficiaries. 

Without the aid of the attorneys as a group, it is certain that the work for 
crippled children would have been curtailed. The members of the Board of 
Directors of the Hospital have often expressed their appreciation of the attitude 
of the legal profession, and a realization of the debt that is owed to it by the 
handicapped boys and girls. 

While the Orthopaedic Hospital belongs to the entire public, the lawyers may 
be said to have a particularly strong equitable interest in it, and they are entitled 
to feel a quasi-parental relationship to the needy children who have been the 
recipients of their kindly help. 





*For many years president of Los Angeles Orthopaedic Foundation. Member of 
Board of Trustees of Los Angeles Bar Association. 


DEFEATING THE JAPANESE 


In the November issue we noted the fact that Dr. Edward L. Cunningham 
had addressed the November meeting of the Association on the difficulties we 
might expect in defeating the Japanese and said that we hoped to be able 
publish the full text of his remarks in this issue. We have since learned tha 
the text of Dr. Cunningham’s address was published November 20 in the Lo 
Angeles Daily Journal, and accordingly will not appear in the Bulletin. 
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GOOD WILL AT SACRAMENTO 
By Willis Sargent, of the Los Angeles Bar* 


ewe 1943 session of the California Legislature should prove to be one of the 
most orderly and friendly sessions in recent legislative history. From all 
present indications, there will be less partisanship and more constructive thought, 
less personal bickering and more good will, and fewer differences with the newly- 
elected Governor than have existed for many years. 

With Chas. W. Lyon, of Los Angeles, apparently assured of the speakership 
by an overwhelming support, it appears that the organization of the Assembly 
will be speedily accomplished. This in turn, means that his ideas for streamlining 
the Assembly, cutting the number of committees nearly in half, and greatly 
expediting the hearings and work of the Assembly, will be given the “green 
light” by all concerned. That this will result in much more expeditious action 
by the Assembly is unquestioned. 

On the Senate side, it is hardly profitable at the moment to prognosticate 
whether William P. Rich, of Marysville, Senator from the 10th Senatorial Dis- 
trict, will be re-elected as President pro tem, or whether Jerrold L. Seawell, 
of Roseville, Senator from the 7th Senatorial District, will be elected for that 
position which he occupied during Senator Rich’s absence in 1939. In either 
event, the business of the Senate will be handled with dispatch and it is expected 
that both houses of the Legislature will be friendly to, and cooperative with, the 
program of Governor Earl Warren. 

Already in the ranks of both Republicans and Democrats there has been a 
very marked tendency to stress the fact that this is a year when we are chiefly 
concerned with the speedy and successful prosecution of the war, and is not 
one to engage in long and protracted hearings, debate and consideration of funda- 
mental changes in our law, however important and however meritorious they 
might be deemed in times of peace. It therefore appears that the January session 
for the organization of the Legislature and the introduction of Bills will be 
relatively short, with infinitely fewer bills introduced than in the last biennial 
session in 1941, when the total reached approximately 4000. When the Legisla- 
ture reconvenes about the first of March, following the constitutional recess, 
it is expected that by concentrated and intensive effort its work may be com- 
pleted by the middle or latter part of April, thus constituting one of the shortest 
sessions in recent years. 

THE BIENNIAL BUDGET 


The first important subject to come before the Legislature will be the biennial 
budget. Even in normal times it is difficult to budget for the revenues and 
expenditures of the two ensuing fiscal years. But certainly in time of war, with 
the emergencies and uncertainties it entails, especially as these effect revenues, 
to properly and adequately forecast income and outgo for so long a time in 
advance, is an arduous and intricate task for anyone, particularly a Governor just 
taking office a few days before. However, there seems to be a commonsense view- 
point in the minds of the Governor-elect, the leaders and membership of the two 
Houses that, generally speaking, non-defense expenditures should be cut down 
to the bone, and retrenchment in that field should be the order of the day. 
Certain exceptions may arise, such as provision for the public health of the 
people of California. War conditions, rationing, and the necessary sacrifices 
arising out of the emergency, inevitably put a greater strain upon the physical 





*The writer is Assemblyman-elect from the 47th Assembly District. While 
Practicing law in New York before coming to California he was a member of the 
Assembly of the New York Legislature. 
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condition of many, if not all, of our citizens, and may very well require in- 
creased expenditures as a matter of public protection for certain groups who are 
particularly subjected to unfortunate conditions arising out of the war. Then, 
too, the added strain upon our hospital facilities from casualties sent into Cali- 
fornia for hospitalization will necessarily require the expansion of hospital and 
other allied facilities. A few other exceptions may arise, but the main theme of 
non-defense expenditures undoubtedly will be economy and retrenchment. 

Until the budget has been passed, no other appropriation bills can be acted 
upon by the Legislature, and it appears that the number and total of supple- 
mental appropriation bills will undoubtedly be cut down materially at this ses- 
sion. Whether the total of all appropriations, which in 1941 was approximately 
530 millions, will be reduced will depend upon studies and hearings which are 
now being made to see what economies can be effected without jeopardizing es- 
sential activities of the state. 

STATE DEFENSE 


One of the fields of legislation, which it is expected will occupy considerable 
of the attention of the Governor and the Legislature, is that relating to a better 
defense for the state of California. Various bills will be passed, enacting into law 
the prevailing practices which are now either state or federal edicts. Undoubtedly 
the state speed limit will be reduced from 55 to 35 miles per hour. 

One of the most important—probably the most important—measure in this 
field of legislation will be a measure to re-organize, revamp and re-equip the 
California State Guard. You will recall that, in 1941 after great wrangling on 
this subject between Governor Olson and the Economy Bloc in the Legislature, 
an appropriation of approximately eight million dollars was passed. Out of 
this appropriation, there has been formed a State Guard of approximately 6300 
officers and men, who have been furnished equipment and supplies which has 
been far from. adequate. It is estimated that the cost of such equipment and 
military supplies consumed between 40% and 50% of the appropriation. It is 
stated, on what is believed to be good authority, that if we had an adequate and 
well-trained State Guard, the army officials of this area, who time and time 
again have stated that the work of properly guarding and protecting. bridges, 
utilities, sources of water supply, oil reserves, and the like, should be done by 
the State Guard, leaving the regular army troops to better protect and guard 
the coast from invasion either by air or sea, would be willing and desirous of 
transferring, temporarily at least, to the state of California extensive military 
equipment and supplies possessed by them. The receipt of these surplus sup 
plies and equipment would, of course, greatly decrease proportionately the state's 
cost of properly outfitting and equipping an adequate State Guard. If this 
assumption be correct, an appropriation of about Sixteen Million Dollars, roughly 
twice that of the 1941 appropriation, would, with this aid from the Army, 
permit us to have an efficient and well-trained State Guard of approximately 
20,000 officers and men. Without desiring to enter into the controversy whith 
has waged for two years over the State Guard, it must nevertheless be stated 
that certain changes are necessary in personnel, training and equipment before 
we shall be possessed in California of a State Guard which is adequate, wel 
trained and efficient. The first important step is to remove this matter from 
the realm of politics, and there is no reason why this cannot be done at one. 

One further word may be added on this subject. Regardless of the position 
taken in connection with the State Guard, universal approval has been given 
to the work done at Camp Hopkins in the Line and Staff School by Col. Crom 
well Stacey, a retired regular army colonel, who joined the State Guard @ 
July, 1942. With such a school available for the training of officers and not 
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commissioned officers by a man with the broad experience and high qualifications 
of Col. Stacey, future success of the State Guard is greatly enhanced. The 
writer has had occasion to visit this school and to observe in detail much of 
the work there being carried on, and was very much impressed with its construc- 
tive value. 

Since his election, the new Governor has, with his usual careful and con- 
scientious attitude, refrained from making any public statement with regard to the 
State Guard, so far as the writer is aware, and undoubtedly is giving this matter 
intense and exhaustive attention and consideration, both as to general structure, 
personnel and necessary financial support. Probably his first public statement 


on this matter will be contained in his message to the Legislature early in 1943. 


REDUCTION OF TAXES 

With a state surplus of about 70 millions now in the State Treasury, in- 
creasing some 4 millions per month, a reduction in state taxation is inevitable. 
Many different ideas have been suggested as to the form which this reduction 
should take. It now appears reasonably certain that there will be a reduction, 
if not a repeal for the present, of the state income tax. Even if it is determined 
to repeal the tax, which is unlikely, and to forego its present yield of approxi- 
mately 29 millions per year, this method of relief for taxpayers is infinitely 
preferable to that of the measure upon the ballot last November 3rd, because the 
tax could be re-enacted by the Legislature if occasion required, which would not 
have been possible had the meaure passed in the recent election. It is also 
contemplated that there will be a reduction in the California sales tax, by re- 
ducing the present rate of 3% to 2% or perhaps even 14%. Also, certain bonds 
will be retired, and a sinking fund set up to provide for retirement of other 
bonds. The relief afforded by such tax reduction, to which one or more others 
may be added, will permit the people of California to be in a better position 
to pay their greatly increased federal taxes and increased living costs. 


GROUP PRESSURE LEGISLATION 


Those who have followed the work of the Legislature for some years back are 
only too well aware of the fact that much legislation arises out of the inevitable 
conflict between large groups of our citizens. This, of course, is true in all 
legislative bodies, including Congress, whether the legislation relates to the re- 
lationship between capital and labor, or between labor and agriculture, or 
whether it affects those who have conflicting viewpoints with regard to the 
practice of the healing arts, or whether it be legislation designed to change the 
status quo in one of a hundred different fields. It is inevitable that representatives 
of various groups have changes to suggest which they believe will either benefit 
those whom they may represent or those of the public interested in the problem. 
Perhaps it is too much to expect that all of these groups will refrain from 
securing introduction of such measures this year. The tendency thus far seems 
to be to call a moratorium on much of this type of legislation during the 
emergency. For example, it has been stated that since the election on November 
3rd, the president of the California State Federation of Labor met with Governor- 
elect Earl Warren, and stated to him that the 1941 and 1942 state conventions had 
passed certain resolutions requiring submission to the 1943 Legislature of certain 
measures which organized labor believed were necessary in amending some of 
the basic statutes of this state, such as the Workman’s Compensation Act. Mr. 
Warren is reported to have answered that it was his hope that the 1943 session 
of the Legislature would not be required to expend much time, energy and 
thought in considering basic changes at this critical time. Mr. Haggarty is 
then said to have replied that he felt sure that if the business and other 
conservative interests in the state would refrain from introducing measures which 
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Labor believed would react unfavorably on it if enacted into law, he felt the 
leaders of his Federation in California would agree to also withhold their 
request for any such legislation at this time. It will, indeed, be interesting to 
watch whether or not this present spirit of cooperation can be extended to the 
various groups which have diametrically opposite and conflicting viewpoints, and 
each of which believes, in good faith, that certain remedial legislation is necessary 
to fair treatment of its constituent members. At any rate, the disposition on 
the part of the members of the Legislature today unmistakably seems to be that 
this is not the time or occasion for spending months going over extremely 
controversial and far-reaching enactments, while every energy should be applied 
to aid in the prosecution of the war and to the complete and effective support 
of the home front. Whether this attitude will change depends upon events of 
the next few months which cannot now safely be forecast. 














LOCAL AND NON-PARTISAN MEASURES 
During a two-year period it is inevitable that there will arise the need of 
much technical, local and non-partisan legislation. As an example, the city 
of Pasadena, along with practically every other city in the state, finds itself 
with decreased revenues and mounting expenditures. The marked decrease, 
both in real estate valuation and in the improvements thereon, together with a 
somewhat decreased tax rate, have rendered some changes in financial opera- 
tions essential. The rigid earmarking of funds, resulting from restrictions im- 
posed in the past, leaves the city without sufficient leeway at such a period. 
Consequently, it will undoubtedly ask for legislation permitting it to transfer 
certain of its surplus funds in the Water and Power & Light Departments which 
operate at a considerable profit for the city, to the general fund, out of which 
must come expenditures for higher salaries, civilian defense expenditures, and 
other unusual demands. Many other municipalities will undoubtedly have similar 
requests to make of the Legislature, and it is not likely that these requests will 
go unheeded. It is to be hoped that when we are again at peace we may adopta 
broader “Home Rule” for municipalities, such as will render it unnecessary for 
them to come to the Legislature with such local matters. 
CONTROVERSIES TO BE AVOIDED 


Another subject which, if these were ordinary times and not those of war, 
would arouse a great deal of attention, study and probably action by the Legis- 
lature, arises out of the Griffenhagan report by the Keesling Commission which 
a few years ago made an exhaustive review of the structural frame work of 
state government, and suggested reorganization of the various departments, bureaus 
and commissions of the state. Many of the recommendations of this report are 
sound and should eventually be enacted into law. A few of its recommendations 
have been so enacted by the Legislature, but the vast majority still remain 
untouched. Judging from the present attitude of the Governor, the leaders and 
members of the Legislature, it is unlikely that any broad, sweeping changes 
will be made at the coming session. ; 

Some of the controversial legislation to come before the 1943 session will be 
that introduced to amend the existing sections of the Labor Code during the war 
emergency. In particular, bills to increase the number of hours which women and 
children will be permitted to work, or lessening the restrictions surrounding their 
employment, will undoubtedly give rise to strong differences of opinion. On the 
one hand will be the viewpoint that the emergency requires that every effort 
be made to bring about maximum production of everything that is essential t 
the war program or the wellbeing of those of the public who are not with th 
armed forces, and on the other will come the equally pointed argument that th 
war emergency is being used as excuse to cut down the safeguards surrounding 
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the employment of women and children in California, and that this will result 
in permanent impairment of their health and wellbeing. It is to be hoped that the 
Legislature will view each of these questions solely on its merits without prejudice 
or predisposition to determine the matter except as the evidence shall warrant. 


LONG RANGE PLANNING 


Just as in the nation there are those who state unequivocably today that we 
must begin to think in terms of post war conditions, and that now is the time 
to agree upon the fundamentals, to guide us in arriving at a just and enduring 
peace, sO, too, in California, many of our citizens, leaders and common folk 
alike, will undoubtedly seek to impress upon the 1943 Legislature that this is the 
time, once the budget, State Guard and other essential war measures are passed, 
for California to put its house in order for the inevitable changes and readjust- 
ments which are bound to come with the peace. Without the slightest desire to 
minimize the full import of what these people have in mind, or to question the 
need for such a long-range plan for the future economic and social welfare of the 
state, it appears to the writer that we are not now in a position to know exactly 
what to expect. This is primarily a subject that should be studied at great length 
in a fair, impartial and judicial manner by an Interim Committee whose only 
desire and purpose is: first, through careful and painstaking study, to arrive at a 
complete understanding of the problems involved; and second, to present to some 
future session of the Legislature sound, constructive and impartial recommenda- 
tions carefully worked out, which, if enacted into law, will afford adequate pro- 
tection and ample safeguards for the future of our people. Any effort to com- 
mence upon such a program of legislation at this time, with our present inadequate 
information as to future trends and as to the objects which such legislation is 
suggested to bring about, would appear to be premature and questionable at 
this time. With equal emphasis, however, the writer urges that now is the 
time to begin to think seriously of the coming problems, to commence such a 
thoughtful, exhaustive and judicious examination as will permit us at the 
proper time to suggest the necessary remedies to cure such defects in our 
governmental, social and economic structure as fast as they appear. 


CONCLUSION 


Judging from the importance of the times in which they will be held, and 
also the importance of the work which must be done by them, the 1943 sessions 
of the Senate and Assembly at Sacramento will be far-reaching in their effect 
upon the State of California. Their ultimate contribution, from present ap- 
pearances, may very well depend fully as much upon what is not done as that 
which is enacted into law. In all events, present indications are that the sessions 
will be short, efficient and friendly, with the desire on everyone’s part not to 
“rock the legislative boat” in this critical period of American history. 


NECROLOGY 





During the year just closing the Association has noted on its records the 
deaths of the following members: 


Lewis W. Andrews, Jr. 
Hon. Charles D. Ballard 
Milton Black 

Carl E. Cameron 

Ward Chapman 


Hon. Fred W. Houser 
William La Plante 

J. Wiseman Macdonald 
John G. Mott A. J. Verheyen 

H. G. Simpson Frederick W. Williamson 


Our records show that K. A. Miller died in February, 1941, and that A. E. 


Garten died in March, 1941, but we were not notified of these deaths until 
January, 1942. 


Hon. Lewis Howell Smith 
Hon. Fred H. Taft 
Adam Thompson 
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APPELLATE COURT DECISIONS 
A Request for the Opinions of Counsel 


SPECIAL committee was appointed by the President of the Los Angeles 

Bar Association, to consider matters set forth in a questionnaire received 
from the American Bar Association, Section of Judicial Administration. The 
questionnaire concerns methods of reaching and preparing Appellate Court De- 
cisions, a copy of which is on file with J. L. Elkins, Executive Secretary of the 
Los Angeles Bar Association, and may be examined by any member of the Asso- 
ciation for further particulars. 

The questionnaire is designed to obtain the views of the Bar as to nine 
main subjects, namely, Hearings, Assignments, Preparation of Opinions, Adop- 
tion of Opinions, Rehearings, Personnel, Volume of Work, General Information 
and Essentials of the Appellate Process. Under each of those subjects many 
questions are set forth which seek information that can be supplied only by the 
Judges of the Appellate Courts. 

In a letter from the Chairman of American Bar Association, Section of 
Judicial Administration, signed by Laurance M. Hyde, Esq., it is stated that a 
copy of the questionnaire was being sent to all Appellate Judges and to the 
President of each state and city bar association which is represented in the 
House of Delegates. In a later letter from Mr. Hyde, we are told that the report 
of the Committee of the American Bar Association is to be on the situation gen- 
erally without designation of any court or state, although tables may be made as 
to factual information, such as personnel and volume of work. 

In one of said letters, Mr. Hyde suggests that the views of our bar be 
canvassed and that such suggestions as are made be sent to the committee of 
the American Bar Association to gather information concerning methods of 
reaching and preparing appellate court decisions. With this in mind, we have 
drafted the questions which appear on the opposite page and, knowing no better 
way of placing them before the Bar of Los Angeles County in order to canvass 
the views of the members thereof and receiving suggestions, we have thus used 
the facilities of the Bak BuLLETIN. The committee would appreciate full remarks, 
as well as answers to specific questions; and particularly desires expression of 
views as to efficiency or weakness of any methods used and also suggestions for 
improvements. Tear out the opposite page and use it for your answers. Con- 
tinue on separate sheet of paper, if necessary, referring to question number. 

Please mail or hand your replies, and any suggestions you desire to make, 
to the office of the Association, 1124 Rowan Bldg., with your signature and 
address written thereon. Those unsigned will not be considered. 

Frank W. Ricuarps, Chairman, 
Nert G. McCarro.t, PatRicK Henry Forp, 
Ropert B. MurpPHEY, Epwarp FLam, 


Special Committee on Appellate Court Decisions. 





NO BAR JINKS! 


A tradition is defined as “A custom so long observed that it has almost the 
force of a law”. Such has been the custom of the Annual Jinks of the Los Ange- 
les Bar Association at Christmas time each year since its inception in 1929 until 
the outbreak of war a year ago. This year the Board of Trustees has decided 
that because of the exigencies of war, the custom so long observed must again 
be unobserved. While there will be no Jinks this year, the tradition remains, 
and it is to be hoped that, come another vear, the law thus established may be 
enforced once more. 





DECEMBER, 1942 83 


QUESTIONNAIRE CONCERNING APPELLATE COURT DECISIONS 
(Tear out this page, answer the questions, and mail to the office of the Association.) 
ngeles 
ceived . Are you satisfied with the present methods of 
_ The reaching and preparing Appellate Court de- 
rt De- cisions ? Yes. 


f “ “eRy. 9» 
the: If answer is ‘“‘No,” state reasons. 


> alas Do you prefer the “conference” system, whereby 
Adop- all justices confer before the hearing and oral 

mation argument ? Yes.. 
many If answer is “Yes’’, state what the nature and 

by the scope thereof should be. 

ion of 
that a 
to the 


in the 
» report 


Do you think oral argument should be encour- 
aged? Yes.. 


Do you favor assignment of cases before hearing 


‘ ai . ai 
yn gen- and oral argument : Wea 


nade as ; : ! ; 

Do you think more time for oral argument 
bar be would be helpful for questioning if the court 
ittee of would make prior study of case? Yes.. 
ods of 
ye have . Do you prefer questions being propounded by 


> better the court to counsel during his oral argument? Yes. 
canvass 


us used 
emarks, 
ssion of 
ions for 
Con- : is aad : 
am . Do you think a petition for rehearing or hearing 
> make, should be discussed in conference ? Yes.. 
ire and 


Do you prefer questions being propounded by 
the court to counsel following conclusion of his 
argument ? Yes.. 


If a rehearing or hearing is granted, should the 

court state the grounds therefor? Yes 
Forp, 

Do you favor review by Appellate Courts of 
nS. findings of fact in non-jury cases ? 


Do you favor a trial de novo in cases decided 


nost ia by administrative tribunals ? Yes.. 


s Ange- D ee ae ee : 

9 until . Do you favor having “‘commissioners” appointed 

decided to the Appellate benches ? 

st again 

remains, 

may be aes 
Member of Los Angeles Bar Association, 
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Attorneys 
Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. Sth and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. 5th and Spring 
Room 401 


PHONE MAdison 1034 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 


1. 


New high speed elevators—the latest in 
design and development. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


Especially convenient for attorneys. 


. Close to all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 


& 


MODERATE RATES 


Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 


TRINITY 0131 














DECEMBER, 1942 


REPORT OF NOMINATING COMMITTEE 


HE Nominating Committee elected at the November meeting of the Asso- 
ciation (see Bar Buttetin, Nov., 1942, p. 63), having met and deliberated, 
has submitted the following nominations for the officers for 1943: 
President William C. Mathes 
Senior Vice-President Harry J. McClean 
Junior Vice-President Alexander Macdonald 


Four vacancies on the Board of Trustees will be filled by election from the 
active members of the Association. The following have been nomination for 
these offices : 

Alex W. Davis Shepard Mitchell S. V. O. Prichard 
B. J. Bradner Ewell D. Moore J. Marion Wright 
Don R. Cameron Paul Nourse 


Paul E. Schwab, of Beverly Hills, and Glenn Whitney, of Glendale, were 
nominated as candidates for the office of Trustee from affiliated Bar Associations. 

The trustees whose terms expire in 1944 are Pierce Works, David Tannen- 
baum and Kimpton Ellis, all of Los Angeles; Charles L. Black, of Inglewood, 
and F. A. Wright, of Long Beach. 


Ballots will be mailed to members of the Association before the end of the 
year. The new officers and trustees will take office in February. 





UNIFIED COMMAND IN MANPOWER 


Manpower is becoming recognized as a tremendous issue facing the country. 


| am convinced we should use the conscription method, or at least the authority 
for compulsion should be available so it can be used. 

There is nothing wrong, at least to me, in the theory that all of us should be 
in uniform: some in khaki and some in overalls and some with eye-shades. If 
we are to win, we must adopt the method of the totalitarian states. 

The cry for unified command, heard more and more, means not only of men 
in uniform, but of men behind the men in uniform. 


The country will accept such measures when we have to.—Roger Lapham, 
Member War Labor Board. 








~ me een sten.an 


LET F a O W E R S CARRY YOUR MESSAGE 


of Good Cheer — Condolence — Congratulations, or for any occasion 


Phone and Charge lt... 


MUtual 4288—TUcker 6701 


Broadway Florist 


216% WEST FIFTH STREET 
BETWEEN SPRING STREET AND BROADWAY 


Flowers Telegraphed to Any City in the World 
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BUREAUCRACY AT WORK! 
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Wage Increase for Santa Claus. 


NWLB Release B 336, December 4, 1942.* 





NWLB Resolution. 
Resolution Adopted 


OLLOWING a request of the National Retail Dry Goods Association, New 

York City, for clarification of the status of Santa Claus under the wage and 
salary stabilization program, the National War Labor Board unanimously adopted 
the following resolution: 


“Wuereas, the question has arisen as to whether the National War 
Labor Board would approve paying Santa Claus more in 1942 than he 
received in 1941; and 

‘“‘WuereEas, the Board’s wage policy unanimously adopted November 6, 
1942, provided that increases would be approved to correct inequalities 
‘which represent manifest injustices that arise from unusual and unreason- 
able differences in wage rates’; and 

“Wuereas, Christmas is only about two weeks distant and it would not 
be administratively feasible in that time to conduct a thorough investigation 
into the wage rates paid Santa Clauses in the United States to determine 
whether manifest injustices existed; and 

“Wuereas, Title II, Section 4 of the Executive Order No. 9250 of 
October 3, 1942, grants the Board power to make exemptions in the case of 
small total wage increases or decreases as it deems necessary for the effec- 
tive administration of this Order: 

“Be Ir Heresy UNANIMOUSLY RESOLVED by the National War Labor 
Board in formal convocation assembled, that compensation paid to all bona 
fide Santa Clauses within the jurisdiction of the National War Labor Board 
is exempted from the provisions of Executive Order No. 9250, and the 
Orders and Regulations promulgated thereunder ; 

“ProvipeD, that the term bona fide Santa Claus shall be construed to 
include only such persons as wear a red robe, white whiskers and other well 
recognized accouterments befitting their station in life, and provided that 
they have a kindly and jovial disposition and use their high office of juve 
nile trust to spread the Christmas spirit of goodwill among all men, women 
and children; and 

“ProviDED FurTHER, that this exemption shall extend from the begin- 
ning of the Christmas season to the end thereof, and shall not be considered 


as a precedent, since the role of Santa Claus in a war-torn world is unique.” 


Telegram 


The Board took this action after receiving the following telegram from Lew 


Hahan of the National Retail Dry Goods Association : 


“Regarding stabilization of small salaries we have inquiry from a smaller 
store asking whether it is permissible without Washington approval to pay 
their Santa Claus twenty-five dollars a week when last year he received 
twenty. Because this is type of question concerning jobs in stores which 
are unique in fact that people are employed only once a year or that ome 
person employed in an indicated capacity it would be extremely helpful to 
have your response as early as possible.” 


*Reprinted from C. C. H. Labor Law Service, §13,212. 
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WAR TIME DECISIONS 


War time conditons invariably give rise to new legal problems and the 
application of established. rules to new factual situations. Because of the lim- 
ited space available they cannot all be reported in these pages. From time to 
time, however, the Bak BULLETIN will review those decisions which are of more 
than usual interest. In this connection we call the attention of the Bar to the 
valuable service rendered to the profession by the publishers of American Law 
Reports by including in the current volumes a section devoted to annotations on 
legal questions arising out of war time conditions. 

Ricut oF “ALIEN ENEMIES” To SUE IN OuR Courts 


The day after the Japanese attack on Pearl Harbor the Royal Italian Am- 
bassador to the United States sought leave of the United States Suprerhe Court 
to file a petiton for writs of prohibition and mandate to compel the United States 
District Court to hear and determine a certain action involving the rights of the 
Italian Government. Three days later the United States declared war on Italy. 
On January 5, 1942, the Court denied the motion. Ex parte Colonna, 314 U. S. 
510, 86 L. Ed. 379. 

In their opinion in the Colonna case the Court referred to sections 2(b) 
and 7(b) of the Trading with the Enemy Act relating to the prosecution of 
suits or actions by “an enemy or ally of enemy prior to the end of the war” 
and said: “This provision was inserted in the light of the principle recognized 
by Congress and by this Court that war suspends the right of enemy plaintiffs 
to prosecute actions in our courts”. This broad statement by the Court devel- 
oped some confusion which has now been clarified by the recent decision of the 
Court in Ex parte Kumezo Kawato, 317 U. S. ........, 87 L. Ed. Adv. Ops. Oct. 
Term 1942, p. 94. 

Kawato was born in Japan and became a resident of the United States in 
1905. In April, 1941, he filed a libel in admiralty in the United States District 
Court for the Southern District of California, claiming wages due and an allow- 
ance for maintenance and cure because of injuries sustained while performing his 
duties. The trial judge granted a motion to abate the action on the ground 
that an alien enemy had no right to prosecute an action in any court of the 
United States during the pendency of the war. The Circuit Court of Appeals 
for the Ninth Circuit denied leave to file a petition for mandamus to compel the 
District Court to vacate its order and proceed with the trial. The Supreme Court 
granted leave to file a petition for mandamus and, after hearing, granted the 
writ. The opinion was by Mr. Justice Black: 

“‘*Alien enemy’ as applied to petitioner is at present but the legal definition 

of his status because he was born in Japan with which we are at war. Nothing 

in this record indicates, and we cannot assume, that he came to America for 

any purpose different from that which prompted millions of others to seek 

our shores—a chance to make his home and work in a free country, governed 

by just laws, which promise equal protection to all who abide by them. His 

suit invokes the protection of those laws through our courts both to obtain 

payment of wages alleged to have been promised him by American citizens 

for lawful work and reimbursement on account of damages suffered while work- 

ing for those citizens.” 

Holding next that the Court need not consider the possibility of any possible 
treaty rights, they also held that the common law did not warrant dismissal of 
petitioner’s action. 

“There doubtless was a time when the common law of England would have 

supported dismissal of petitioner’s action, but that time has long since passed... . 

“The original English common law rule, long ago abandoned there, was, 
from the beginning, objectionable here. The policy of severity toward alien 


enemies was clearly impossible for a country whose life blood came from an 
immigrant stream. 7 ; 








ag BAR SULLETIN 


Turning to the other side of the case, that of the claimant to the vessel, the 


Court said: 
“In asking that the rights of resident aliens be abrogated in their behalf, 
private litigants in effect seek to stand in the position of government. But only 
the government, and not the private individual, is vested with the power to 
protect all the people, including loyal aliens, from possible injury by disloyal 
aliens. If the public welfare demands that this alien shall not receive compensa- 
tion for his work or payment for his injuries received in the court of his em- 
ployment, the government can make the decision without allowing a windfall 
to these claimants. . . . The ancient rule against suits by resident alien 
enemies has survived only so far as necessary to prevent use of the courts to 
accomplish a purpose which might hamper our own war efforts or give aid to 
the enemy. This may be taken as the sound principle of the common law 
today”. 


The claimant argued that petitioner was barred from the courts by Sectigg 
7 of the Trading With the Enemy Act, 50 U.S.C. A. Appx., providing thi 
nothing in the act “shall be deemed to authorize the prosecution of any suit ¢ 
law or in equity in any court within the United States by an enemy or ally @ 
enemy prior to the end of the war”, except as provided in Section 10. Th 


Court disposed of this argument as follows: 

“Analysis of its terms makes clear that this section was not meant to apply 
to petitioner, and an examination of its legislative history makes this doubly 
certain. Section 7 bars from the courts only an ‘enemy or ally of enemy, 
Section 2 of the Act defines the ‘alien enemy’ to which the Act applies as 
those residing within the territory owned or occupied by the enemy; the enemy 
government or its officers, or citizens of an enemy nation, wherever residing, 
as the President by proclamation may include within the definition. Since 
the President has not under this Act made any declaration as to enemy aliens, 
the Act does not bar petitioner from maintaining his suit. 

“This interpretation, compelled by the words of the Act, is wholly in accord Tk 
with its general scope, for the Trading With the Enemy Act was never intended, - 
without Presidential proclamation, to affect resident aliens at all. Prior to the 
passage of the Act, the courts had consistently held that during a state of war, 
commercial intercourse between our nationals and non-resident alien enemies, 
unless specifically authorized by Congress and the Executive, was absolutely 
prohibited, and that contracts made in such intercourse were void and unen- 
forceable. This strict barrier could be relaxed only by Congressional direction, 
and therefore the Act was passed with its declared purpose ‘to mitigate the 
rules of law which prohibit all intercourse between the citizens of warring 
nations, and to permit under careful safeguards and restrictions, certain kinds 
of business to be carried on.’ Thus Congress expressly recognized by the 













passage of the Act that ‘the more enlightened views of the present day as to lap, 
treatment of enemies makes possible certain relaxations in the old law.’ 

“Since the purpose of the bill was to permit certain relations with non- L1 
resident alien enemies, there is no frustration of its purpose in permitting “ 
resident aliens to sue in our courts. Statements made on the floor of the tutto 
House of Representatives by the sponsor of the bili make this interpretation Loas 
conclusive.” inds 

In a footnote to its reference to section 2 of the Act, which includes the enemp Stat 


government or its officers within the definition of “alien enemy”, the Coutfiled 
speaking of its opinion in Ex parte Colonna, 314 U. S. 510, 86 L. Ed. 379, sail 
“That opinion emphasized that an enemy government was included within 
definition of the classification ‘enemy’ as used in that act, and that such 
plaintiffs had no right to prosecute actions in our courts. The decision has mmive 


bearing on the rights of resident enemy aliens.” I 
The Court concluded its unanimous opinion in the following language: the ¢ 
“Not only has the President not seen fit to use the authority possessed by otin 

him under the Trading With the Enemy Act to exclude resident aliens from of the 

the Courts, but his administration has adopted precisely the opposite program. 
The Attorney General is primarily responsible for the administration of alien #1 


affairs. He has construed the existing statutes and proclamations as not barring note is 
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this petitioner from our courts, and this stand is emphasized by the govern- 
ment’s appearance in behalf of petitioner in this case. 

“The consequence of this legislative and administrative policy is a clear 
authorization to resident enemy aliens to proceed in all courts until adminis- 
trative or legislative action is taken to exclude them. Were this not true, 
contractual promises made to them by individuals, as well as promises held 
out to them under our laws, would become no more than teasing illusions. The 
doors of our courts have not been shut to peaceable law-abiding aliens to en- 
force rights growing out of legal occupations.” 

|RANESE Exctusion From Miirary AREAS 


In the October, 1942, issue of the Bar BULLETIN appears an article by A. 
L. Wirin, of the Los Angeles Bar, on the Japanese Evacuation and the Consti- 
tution. The author’s view that the compulsory evacuation from the Pacific 
Coast of some 70,000 American citizens of Japanese descent was unconstitutional 
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ids support in the yet unpublished opinion of the District Court of the United 
Sates for the District of Oregon in the case of United States v. Minoru Yasui, 
ied November 16, 1942.* The opinion was written by Judge James Alger Fee. 

Yasui, the son of alien Japanese parents, was indicted for violating the 
arlew provisions of Public Proclamation No. 3 issued by General DeWitt, the 
Commanding General of the Western Defense Command. " He pleaded not guilty, 
mived a jury, was tried by the court and found guilty. 

In finding the defendant guilty, Judge Fee said that the only question for 
fe court to determine was whether Yasui “is a citizen or an enemy alien”. 
Noting that the defendant was, by virtue of his birth within the territorial limits 
ithe United States, a citizen of the United States, and, by international law, a 


—_—— 


*We are indebted to Mr. Wirin for the use of a copy of the opinion on which this 
mote is based. 
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citizen of Japan and subject to the Emperor of Japan, the Court pointed out that, 
according to International law, the defendant, upon attaining his majority, had 
“the right of election as to whether he would accept citizenship in the United 
States or give his allegiance to the Emperor to whom he was bound by race, the 
nativity of his parents and the subtle nuances of traditional mores engrained in 
his race by centuries of social discipline.” ‘This election”, said Judge Fee, “isa 
mental act. The choice which exists in the mind of a person is exemplified by 
acts.” Thereupon reviewing the evidence of Yasui’s acts since attaining his 
majority, culminating in his service as a propaganda agent in the employ of the 
Consulate General of Japan at Chicago until after the outbreak of war with Japan, 
the Court found that he had made his election in favor of the Emperor of Japan, 
and was, therefore, an alien subject to the Act of Congress providing for the 
punishment of persons violating the proclamation of the commanding officers 
designated by the Secretary of War pursuant to the Executive Order of the 
President. 

The primary interest in the opinion, however, is found in statements by the 
Court concerning the constitutionality of the Proclamations of General DeWitt 
in so far as they ‘relate to citizens of the United States of Japanese ancestry, which 
he prefaces with this statement : 

“Although in the ultimate there is but one question which the court is called 

upon to decide and that is the guilt or innocence of Yasui, which can be de- 

termined by a single unsupported pronouncement of judgment, the argument 
herein has taken a wide range and such claims have been made that even at 
the risk of having the utterances called dicta, as is the current fashion regard- 
ing those in the Milligan case [Ex parte Milligan, 71 U. S. 2], the court 
should reveal the foundation of the findings. Grave danger exists that other- 
wise the findings might be used as a basis for unwarrantable action in other 


times.” 

That his utterances may possibly escape the risk of being called dicta is ind: 
cated by the earlier statement in his opinion that the court, “established under 
the Constitution of the United States, must determine jurisdiction at the threshold 
by pointing to an adequate and valid law, making punishable the acts done by 
defendant.” 

The limitations of space preclude a full analysis of so much of Judge Fee's 
opinion as deals with the subject of martial law and the Milligan case. That 
case, of course, is familiar to all lawyers. It must suffice, therefore, to note here 
the court’s ultimate conclusions. 

Remarking that “the American officer does not desire to found a military 
dictatorship but to protect his country from the perils of war”, and that “both 
by training and choice he is first a citizen and second a soldier,” the Court held 
that the existence of war was a necessary predicate to the exercise of the powers in 
question. Then, after stating the question involved in the Milligan case he held 
that “the opinion in all its phases is binding upon this court. It cannot be dis 
regarded. The expressions cannot be brushed aside as dicta, except by a proces 
of wishful rationalization”. Continuing, Judge Fee said: 

“The rationale of both the main and concurring opinions is that the civil 

power in this country is supreme. Neither directly nor indirectly can the mili- 

tary power become dominant. The Constitution, laws and treaties of the United 

States control. Nor is the situation changed by the incidence of war.” 

The Court rejected the argument “that in time of war the constitution 
guarantees must be reinterpreted”, and that “constitutional limitations must kt 
overlooked when confronted with an emergency” 

“It is true that the modern tendency is to refuse to draw tight the circle of 

inviolability about rights of property under the due process clause and to change 

the emphasis in relations between labor and capital. But there is no indication 


(Concluded on page 92) 
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(Continued from page 90) 


either in peace or war of a dispositon to wear away the fundamental guaran- 

tees of liberty of the individual”. 

The question before the court, said Judge Fee, “is whether a military com- 
mander has the right to legislate and pass statutes defining crimes which will be 
enforced by the civil courts. A power to so legislate validly and to execute such 
laws makes the possessor thereof supreme. The Constitution vests the legis- 
lative powers in Congress. It is axiomatic that so long as no form of military 
jurisdiction is in force over the particular locality or person, the civil law wil 
prevail”. ’ 

The court thereupon examined in detail the “various situations where ordi- 
nary civil law does not apply”, and, after an extensive discussion of the authori- 
ties, including the recent opinion of the Supreme Court in Ex parte Quirin, 317 
oo. &. A: , 87 L. Ed. Adv. Ops. 1, dismissed from consideration the “pernicious 
doctrine known as ‘partial martial law’” as a perversion of martial rule, and held 
that there was no legal or constitutional basis for the curfew proclamation of 
the Commanding General in so far as it applied to citizens of Japanese ancestry, 
In concluding this portion of his opinion Judge Fee said: 

“The power of Congress, however, during time of war over aliens of a coun- 

try which is hostile to the United States is almost plenary, as is that of the 

President by a series of acts [of Congress] dating to the foundation of the 

union. While in ordinary times such persons are entitled to the ‘equal pro- 

tection of the laws’, when their country is at war with the United States, Con- 
gress or the President may intern, take into custody, restrain and control ail 
enemy aliens within the territorial limits of the United States, and neither are 
restrained by any constitutional guarantees from such action. While the orders 

of General DeWitt, therefore, were void as respects citizens, unquestionably 

from the history of the proclamations, Congress would be well on notice that 

the General might intend to establish regulations relating to enemy aliens within 
the areas designated by the previous proclamations. The regulations, which 
make these acts crimes, by adoption thereof by act of Congress (Publ. Act 

503, approved March 21, 1942) are thus valid with respect to aliens.” 


It was reported that, upon being advised of Judge Fee’s decision, General 
DeWitt’s headquarters had no comment to make except that “all military orders 
and proclamations of this headquarters remain in full force and effect”. (Daily 
News, Los Angeles, Nov. 17, 1942.) Other cases involving similar questions are 
pending. Obviously the final word must come in time from the Supreme Court. 





































PRISONERS TURN OUT WAR PRODUCTS 


James A. Johnston, Warden, Alcatraz Prison 







HE MEN IN PRISONS are responding to the urge for more production 
as well as any group of the population. 

In ordinary circumstances men in prison do not exert themselves. In many 
cases the prisoner is what he is because he has never learned to work and to 
like work. 

There are about 50,000 prisoners who are doing maintenance jobs or m0 
work at all. About half of that number are available for war work. 

It is estimated that in 1943 the prisoners can turn out war products worth 
a quarter of a billion dollars. 

I believe that many men in our prisons are patriotic, are sincere in thei 
willingness to enlist or be drafted, and that some of them are physically, mentally 
and morally able to meet the tests, and would give a good account of themselves 
in action. I would consider them on an individual basis, with individual & 
aminations of individual qualifications. 
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FROM ONE WHO KNOWS 
By “Capt.” Eddie Rickenbacker 


(The following are the concluding paragraphs of the statement made by Col. 
Rickenbacker on returning from his recent inspection trip in the Pacific. They are 
reprinted from The Los Angeles Times for December 20, 1942.—Ed.) 


CAME back and went up to Guadalcanal . . . and there found a real 

hell-hole of mud and corruption. If only our people back home could know 
what those boys are doing for us and for future generations, I think we would take 
this war much more seriously. 


“The airmen are doing the same job, and both the Navy boys and the Army 
boys are blasting enemy ships. 


SUCCESS IN COMBAT 


“They are destroying a tremendous amount of shipping and Japanese man-o’- 
war cruisers and destroyers. 


“The difficulties in and under which our boys are operating in the air make 
it serious from a health angle, certain things that cannot be overcome. It has 
to be done, it is war. They are fighting malaria very seriously and constantly, 
and in my opinion if it wasn’t for the fact that they are having that stimulus— 
successes in combat—they could not possibly last physically or mentally very 
long. But due to the great stimulus of winning, the success they have had, they 
are happy and anxious to keep going. 


“One thing we need above everything is more and more—after seeing these 
boys in the air and on the ground, working as they are, 24 hours the clock around 
in the most unbelievable living conditions, I have come to the conclusion that 
if you brought a combat troop back to America, if you could overnight, and trans- 
fer them and put them into the factories and transfer the present war workers out 
into their position, you would have your production doubled in 30 days’ time. 
I mean that ! 


PLEA TO PUBLIC 


“If only we could get the American people to realize that by even a small 
amount of additional effort to bring, to increase production of planes and equip- 
ment, ships, to get them their supplies, ammunition, guns, gasoline, we will have 
served a great purpose. 


“The cries and objections to being rationed on rubber and gasoline seems 
so insignificant and ridiculous when we see what these boys haven’t got. I 
couldn’t help but think of the fact that the old rubber in an old rubber tire 
Was sufficient to make up two or three of the type of rafts that we were in, 
and if people only knew that the saving of one old rubber tire makes it possible 
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to produce one of those rafts which might be responsible, as it has been in our 
case of saving seven men, they might take it more seriously. 


CRITICIZES PROTESTS 


“They might not worry so much about whether they had their automobiles 
on week-ends or whether they had to walk or ride the streetcar or subway, be- 
cause those of us on the home front must remember that we are 3000 to 6000 
miles away from all of those hell-holes of fire. It is difficult for a man to imagine 
what our boys are doing without seeing, but with all the security and comforts 
of home we are enjoying, I hope that they will resolve to do even better. 


“I hope that the trip, what hardships we had to accept or endure might 
prove to be a lesson to the people back home in the stimulus to drive them on to 
greater peak, because without their effort and the material they are producing, our 
boys can’t do the job they are so willing and anxious to do in the four corners 


of the world.” 





JUST A REMINDER 


Series G War Savings Bonds as an Ideal Investment 
for Paying Your Inheritance Taxes 


Inheritance taxes will take a large part of your estate and must be paid 
in cash. Wisdom dictates that those with property should carefully consider the 
effect of these taxes and maintain a fund sufficient to cover probable taxes in 
a form which is readily cashable without sacrifice of principal. 


For those who do not have sufficient life insurance to pay their inheritance 
taxes and provide the cost of administration, Series G War Savings Bonds 
provide an ideal investment. These bonds mature in twelve years and. pay 2% 
per cent interest by check semi-annually. If notice is given within four months 
of the owner’s death, the Treasury Department will cash them at par and ac 
crued interest. Therefore, these bonds provide the owner a most attractive in- 
vestment, with the United States Government guarantee that they will be worth 
the purchase price upon death. 





TELL IT TO THE F.B.I. 


Acting with the approval of the F.B.I., the Lawyers’ War Committee 
of Los Angeles County, a subcommittee of The State Bar of California, 
requests those who see or hear of situations tending to indicate sabotage 
or espionage to refrain from personal investigation and to report their 
observations to the local F.B.I. office. Well-intentioned investigation by 
inexperienced persons may prevent apprehension of suspects. Public co- 
operation in this matter is very important. 


To contact the F.B.I. phone MAdison 7241. 
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THE SUPREME JUDICIAL COURT 
OF MASSACHUSETTS 


By George R. Farnum, of the Boston, Massachsetts, Bar* 


HE 250th anniversary of the oldest court in the United States—the Supreme 

Judicial Court of Massachusetts—is a memorable occasion, particularly at a 
time when the lamps of justice have been brutally extinguished in so many parts 
of the world and are little more than feeble and flickering lights in many others. 
Its history is inextricably interwoven with the political, social and spiritual life 
of a people who, in search of a fuller and freer existence, cut their home ties, 
faced the perils of the sea and the dangers of a strange and remote land, cleared 
the wilderness, built for themselves villages and towns, revolted against a foreign 
yoke, fought and won their independence, and developed a great and powerful 
state as part of a greater and more powerful nation. 


DRAMATIC EPISODES 

Its annals are enlivened by many an episode of intense dramatic interest. 
Before the Court, as John Adams put it, “in the month of February, 1761, James 
Otis electrified the town of Boston, the province of Massachusetts Bay, and the 
whole continent” by his argument against the execrated British search warrants 
known as the “Writs of Assistance.” Nine years later Adams, destined within 
five years to become Chief Justice of the Court, appeared to defend the British 
soldiers implicated in the Boston Massacre. 

Its record has been the topic of writers and the theme of orators throughout 
the week. It has merited the praise bestowed upon it, and after the long years 
it retains the confidence of the public, and still maintains its high reputation for 
disinterested public service. 

The anmversary we commemorate—set against the turbulent and threatening 
background of these fateful times—is one that challenges serious thought and 
inspires sober reflection. An independent judiciary is one of the cornerstones of 
true democracy, as well as one of the pillars of our republic. It is a guarantee 
of the rights and liberties of the citizen and an assurance of his free access to 
the full spiritual heritage of his race. 


WHEN COURTS GAVE NO PROTECTION 


Of a time in England when the courts were deprived of their independence, 
Macaulay wrote, “The tribunals afforded no protection to the subject. The 
judges, holding their situations during the pleasure of the King, were scandalously 
obsequious.” Those who laid the foundations of the republic were well read in 
the history of the struggle for individual liberty in the mother country. They 
had lived through the quarrels between an arbitrary imperial parent and resent- 
ful colonial children, quarrels which led to revolt and culminated in emancipation. 
They were admonished of the vital necessity of a system of independent courts 
in both the nation and the states. 

When William Harper of South Carolina declared in the Senate in the early 
days “The independence of the judiciary is at the very basis of our institutions,” 
he was proclaiming a fundamental truth of which we have never lost sight. As 
Charles Evans Hughes, then Chief Justice of the United States, put it some 
years ago, “It is still the courts which stand out as the exemplars of the tradition 


*Last month we noted the fact that the Supreme Judicial Court of Massachusetts 
was about to celebrate its 250th Anniversary. The event is the subject of Hon. George 
R. Farnum, former Assistant to the Attorney General of the United States, in a 


brief article reprinted here, by permission, from the Boston Traveler for November 
21, 1942—Ed, 
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of independence and impartiality” because, as he added, they “have won their 
place and established their standards through the historic contest against abuses 


of power.” 






DEPEND ON JUDGES 





Constitutional and other devices for securing a free and independent ju- 
diciary, however, will not suffice alone to assure an enlightened and impartial 
administration of justice. The working of the courts and the measure of justice 
they mete out will in the last analysis largely depend upon the character, ability 
and experience of the judges. 

As the late Justice Cardozo of the United States Supreme Court once put 
it, weaving the words of a foreign publicist into his text, “In the long run 
there is no guaranty of justice except the personality of the judge.” Washington 
recognized this profound truth, and in a letter to Edmund Randolph in 1787 
declared that “the selection of the fittest characters to expound the laws and 
dispense justice has been an invariable subject of my anxious concern.” Thus 
only can we, in the words of Hughes, “Maintain the interest of justice by oppos- 
ing reason to passion, accepted principles to unbridled discretion, and the re- 
quirements of fair play to the favoritism or tyranny of power.” 

No tribute to the great Court we honor this week would be adequate or 
complete which neglected to take account of the character and work of its 28 
Chief Justices—from William Stoughton to Fred T. Field—and its 105 Associate 
Justices—from Samuel Sewall to James J. Ronan. To do justice to such a task 
would be to write a veritable library. There were, of course, inevitable dis- 
parities in ability and difference in temperament and tempo, but their record as 
a whole has been a proud one. 

ADAMS WAS FIRST CHIEF JUSTICE 
















Of the Chief Justices since the beginning of the Revolution, John Adams 
was the first. Preoccupied, however, with the struggle for independence, he 
resigned without ever taking his seat on the bench. It was William Cushing, 
successor to Adams in the chief justiceship, who in his charge to a jury in 1783 
placed a construction on the first article of the Bill of Rights of the state Con- 
stitution which ended Negro slavery in Massachusetts. Thrice, Presidents turned 
to the tribunal to fill vacancies on the United States Supreme Court, drafting 
Chief Justices William Cushing, Horace Gray and Oliver Wendell Holmes. Five 
times, Presidents drew on the Court for federal attorneys-general, selecting 
Justices Levi Lincoln, Marcus Morton, Caleb Cushing, Ebenezer Rockwood Hoar 
and Charles Devens. 

Among others who made outstanding contributions to the great work and 
added to the high prestige of the court—to confine ourselves for lack of space 
to presiding justices—were Theophilus Parsons, Lemuel Shaw, George Tyler 
Bigelow, Walbridge Abner Field, Marcus Perrin Morton and Arthur Prentice 
Rugg. 
Throughout the long years the judges have been admonished at all times 
in their work by the words of the Declaration of Rights in the Constitution of 
the Commonwealth that “It is essential to the preservation of the rights of every 
individual, his life, liberty, property and character, that there be an impartial 
interpretation of the laws and administration of justice. It is the right of every 
citizen to be tried by judges as free, impartial and independent as the lot of 
humanity will admit.” 

So long as the ideals and traditions which have animated the work of the 
Massachusetts Supreme Judicial Court in the past continue to inspire its d& 
liberations and judgments, the people of this Commonwealth will feel i 
in the enjoyment of their rights and liberties, 
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